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President signs law giving IOLTAs unlimited coverage

Congress passed legislation on December 22, 2010, to amend the Federal Deposit Insurance Act to include Interest on Lawyers Trust Accounts (IOLTAs) within the definition of noninterest-bearing transaction accounts.  The President signed this legislation into law on December 29, 2010.  The legislation amends the Temporary FDIC Insurance Coverage for Transaction Accounts to provide IOLTAs with the same temporary, unlimited insurance coverage afforded to noninterest bearing transaction accounts under the Dodd-Frank Act.
Because existing FDIC regulations require depository institutions who participated in the Transaction Account Guarantee Program to notify IOLTA depositors that their unlimited deposit insurance coverage ended on December 31, 2010, the FDIC will need amend its regulations to remove that requirement.

The FDIC issued a statement saying that it will issue guidance providing information on this legislation.  Pending issuance of guidance, the FDIC advised depository institutions that they do not have to send individual notices to IOLTA depositors.  
Comment: Unfortunately, institutions that sent their notices out in a timely manner may need to send out additional notices to IOLTA depositors.  The FDIC advised that institutions that already notified IOLTA depositors may provide a revised notice advising that IOLTAs will receive unlimited insurance coverage as noninterest-bearing transaction accounts for two years ending December 31, 2012.  The FDIC will also provide new language for the required posted notice.


Agencies Expand Scope of CRA Regulations

The federal bank and thrift regulatory agencies have published revisions to CRA regulations to support stabilization of communities affected by high foreclosure levels in the Federal Register (75 FedReg 79278)[endnoteRef:1] [1:  http://edocket.access.gpo.gov/2010/pdf/2010-31818.pdf
] 




The final rule is substantially the same as the proposal published for comment on June 24, 2010[endnoteRef:2]. It encourages depository institutions to support eligible development activities in areas designated under the Neighborhood Stabilization Program (NSP) administered by the U.S. Department of Housing and Urban Development (HUD). [2:  http://edocket.access.gpo.gov/2010/pdf/2010-15119.pdf
] 


Under the NSP, HUD has provided funds to state and local governments and nonprofit organizations for the purchase and redevelopment of abandoned and foreclosed properties. The new rule encourages depository institutions to make loans and investments, and provide services to support NSP activities in areas with HUD-approved plans.

CRA consideration is not limited to activities actually receiving NSP funds and may include other eligible activities in NSP plan areas.

SAFE Act:  Update on registration of Mortgage Loan Originators

On January 4, 2011, the Office of the Comptroller of the Currency, the Board of Governors of the Federal Reserve System, the Federal Deposit Insurance Corporation, the Office of Thrift Supervision, the Farm Credit Administration, and the National Credit Union Administration (Agencies) stated that they expect the system for federal registration of residential mortgage loan originators (MLOs) to begin operation on or around January 31, 2011. The Agencies' rules implementing the S.A.F.E. Act require MLOs to register with the Nationwide Mortgage Licensing System and Registry (NMLS) within 180 days of the date the Registry begins accepting federal registrations. The Agencies will confirm the opening date for federal registration closer to the actual date and will publish notice of that date in the Federal Register.

Comment: Institutions should have already adopted their policies and procedures. They should also periodically visit the Registry's Web site[endnoteRef:3]  for updates and important technical information about the registration process. [3: http://mortgage.nationwidelicensingsystem.org/fedreg/Pages/default.aspx
] 



NMLS fees published

On October 14, 2010, the State Regulatory Registry LLC (SSR) published for public comment the proposed fees for the NMLS in connection with the registration of federally regulated MLOs. (Click here[endnoteRef:4] to see SSR’s responses to comments received.)  The NMLS Registry final fees[endnoteRef:5] were announced on December 23, 2010, and they are: [4: http://mortgage.nationwidelicensingsystem.org/news/ProposalsForComment/2010-3-Response.pdf
]  [5: http://mortgage.nationwidelicensingsystem.org/about/Pages/systemfees.aspx
] 


· Initial Setup Fee – a $100 fee is incurred when an institution (Form MU1R[endnoteRef:6]) makes their initial filing in NMLS and a $60 fee is incurred when an individual mortgage loan originator (Form MU4R[endnoteRef:7]) makes their initial filing in NMLS. [6: http://mortgage.nationwidelicensingsystem.org/fedreg/NMLS%20Document%20Library/MU1R%20Fields.pdf
]  [7: http://mortgage.nationwidelicensingsystem.org/fedreg/NMLS%20Document%20Library/MU4R%20Fields.pdf
] 

· Annual Processing Fee - this fee is incurred each year during the annual renewal period.  The annual fee is $100 for institutions and, for 2012 and subsequent years, the fee is $30 for MLOs.
· MLO Change of Employment Fee - this $30 fee is incurred each time the NMLS processes a request to have a MLO associates their registration with a different employer. 
· Two-Factor Subscription Fee - In order to satisfy federal requirements for online government services, NMLS uses a two-factor authentication system (Verisign security token) for all institution users who have access to more than one MLO’s personal identifying information. An annual subscription fee of $55 is charged to each institution user to cover the cost of this service.


NMLS User Conference & Training

The NMLS will hold its third annual NMLS User Conference & Training[endnoteRef:8] at the Hyatt Regency Cypress in Orlando, Florida, February 7-10, 2011.  [8:  http://www.nmlsconference.org/Pages/Home.aspx
] 


Comment: Although there will be information presented on the federal registration, this conference is probably of more use to non-financial institution mortgage lenders. When you register and make your hotel reservations, you are entered for a chance to win a 64GB iPad.  David Pogue, Tech Columnist, New York Times, is the Guest Speaker.  An open meeting with the NMLS Ombudsman[endnoteRef:9] will be held in Orlando on February 7, 20011, 1:00 – 4:00 pm CT.  Registration with the User’s Conference is not required to attend the open meeting. [9: http://mortgage.nationwidelicensingsystem.org/contact/Pages/Ombudsman.aspx
] 



Web-based workshop on the NMLS Federal Registry
      
NMLS is sponsoring a web-based workshop called “Introduction to the NMLS Federal Registry.” The workshop will give institution users an overview of the registration process and help them begin preparations. The workshop will be offered on various dates in January. For more details, see NMLS Workshops.[endnoteRef:10] [10: http://mortgage.nationwidelicensingsystem.org/NEWS/EVENTS/Pages/default.aspx
] 


Comment: The workshops are scheduled for: Wednesday, January 19 at 1:00 - 2:30 p.m. CT; Friday, January 21 at 1:00 - 2:30 p.m. CT; Wednesday, January 26, 2011 at 10:00 – 11:30 p.m. CT; Friday, January 28, 2011 at 10:00 – 11:30 p.m. CT.


CFPB partners with CSBS

The Consumer Financial Protection Bureau implementation team and the Conference of State Bank Supervisors signed a memorandum of understanding to establish a foundation of state and federal coordination and cooperation for supervision of providers of consumer financial products and services. Press Release.[endnoteRef:11] [11:  http://www.treasury.gov/press-center/press-releases/Pages/tg1016.aspx
] 



Agencies increase CRA asset-size threshold

The federal banking agencies have amended their CRA regulations to publish an increase in the asset-size threshold to be used to define “small bank” and “intermediate small bank.” The increase is based on the annual percentage change in the Consumer Price Index (CPI).  As a result of the 2.21 percent increase in the CPI for the period ending in November 2010, the definitions of small and intermediate small banks for CRA examinations have changed as follows: "Small bank" or “small savings association” means a bank that, as of December 31 of either of the prior two calendar years, had assets of less than $1.122 billion. "Intermediate small bank" or “intermediate small savings association” means a small bank with assets of at least $280 million as of December 31 of both of the prior two calendar years, and less than $1.122 billion as of December 31 of either of the prior two calendar years. 

Comment: These asset-size threshold adjustments took effect on January 1, 2011.  The FDIC estimates that approximately 25 banks will be affected. However, banks at the margins should review their status to determine if they have moved into the intermediate small bank or large bank category because of growth or due to the threshold change.


President signs law extending protections to servicemembers 

On December 29, 2011, the President signed S. 4058, “Helping Heroes Keep Their Homes Act of 2010,” into law.  This extends the Servicemembers Civil Relief Act’s enhanced protections for service members relating to mortgages and mortgage foreclosures through December 31, 2012.

Comment:  A court may stop the proceedings or adjust the debt of a legal action to enforce a debt against real estate that is filed during or within 9 months after a servicemember’s military service.  A sale, foreclosure, or seizure of real estate that occurs during or within the 9 months is not valid unless the creditor obtains a court order approving the sale, foreclosure or seizure.


FTC Staff Submits Comments to Federal Reserve on Making Fair Lending Law Stronger

The FTC staff has submitted comments to the Federal Reserve Board recommending ways the Board could strengthen the rules under the Home Mortgage Disclosure Act, which requires some mortgage lenders to collect and report loan data that the government uses to analyze whether they are complying with fair lending laws.

In response to a request for comments by the Board, the FTC staff outlined the FTC’s enforcement of fair lending laws and recommended changes to HMDA. The FTC staff recommended that the Board expand the number of mortgage lenders required to report loan data by modifying the criteria for determining which ones are required to report. According to FTC staff, these changes would not be overly burdensome to lenders and would provide regulators with better data to enforce fair lending laws. FTC staff also suggested that the Board require lenders to report on additional types of loans, such as reverse mortgages and home equity lines of credit, and to report additional data fields for all reported loans. In addition, the FTC staff recommended that the Board make the mortgage data available to the public and useful to researchers while still protecting mortgage applicants’ privacy.


FTC Announces Increase in Maximum Charge for Extra Copies of Credit Reports

The FTC announced[endnoteRef:12] that the limit on how much consumer reporting companies are allowed to charge consumers for an extra copy of their credit report will increase from $10.50 to $11.00, effective January 1, 2011. The FTC is required to review the maximum credit report charge each year under the Fair Credit Reporting Act, and revise it based on the Consumer Price Index. [12:  http://www.ftc.gov/opa/2010/12/hmda_fcra.shtm
] 


The FTC reminds consumers that this charge does not apply to the first free copy of their credit report that consumers are entitled to request from each of the nationwide consumer reporting companies—Equifax, Experian, and TransUnion — once every 12 months through annualcreditreport.com. For details, see “Your Access to Free Credit Reports.”[endnoteRef:13] Consumers also are entitled to a free report if a company takes adverse action against them (such as denying an application for credit, insurance, or employment) and consumers request their report within 60 days of receiving notice of the action. In addition, consumers are entitled to one free report a year if they are unemployed and plan to look for a job within 60 days; if they are on welfare; or if their report is inaccurate because of fraud, including identity theft. [13: http://www.ftc.gov/bcp/edu/pubs/consumer/credit/cre34.shtm
] 

The $11.00 maximum charge applies when a consumer who has received a free annual credit report does not otherwise qualify for an additional free report.

Comment:  You might remind your customers that they are entitled to a free credit report from each of the three nationwide credit reporting companies every 12 months, and that it is a good idea to spread it out by asking for a free credit report from one of them every 4 months.


Underwriting standards for small business loans originated under the Small Business Lending Fund Program

The federal banking agencies issued guidance[endnoteRef:14] on underwriting standards for lending conducted under the Small Business Lending Fund Program (SBLF Program).  [14: http://www.federalreserve.gov/boarddocs/srletters/2010/sr1017a1.pdf
] 


Comment: Boards of directors of institutions participating in the SBLF Program should ensure that small business lending policies are consistent with the guidance and safe and sound lending practices. If an SBLF loan involves a SBA guaranty, the institution should adhere to the SBA's requirements. State nonmember institutions applying to Treasury to participate in the SBLF Program should submit their small business lending plan to the appropriate FDIC regional office or through FDICconnect.[endnoteRef:15] [15:  http://www.fdicconnect.gov/
] 



FDIC publishes current and projected rulemaking agenda

The FDIC published[endnoteRef:16] items for the Fall 2010 Unified Agenda of Federal Regulatory and Deregulatory Actions. The agenda contains information about FDIC’s current and projected rulemakings, existing regulations under review, and completed rulemakings. [16:  http://edocket.access.gpo.gov/2010/pdf/2010-30465.pdf
] 



FDIC final designated reserve ratio rule

To implement a comprehensive, long-range management plan for the Deposit Insurance Fund, the FDIC amended its regulations[endnoteRef:17] to set the designated reserve ratio at 2 percent effective January 1, 2011. [17: http://www.bankersonline.com/topstory/75fedreg/75FR79286.pdf
] 



Reg C exemption updated

The Board published a final rule amending the staff commentary that interprets the requirements of Regulation C (Home Mortgage Disclosure). The staff commentary is amended to increase the asset-size exemption threshold for depository institutions based on the annual percentage change in the CPI for Urban Wage Earners and Clerical Workers. The adjustment from $39 million to $40 million reflects the increase of that index by 2.21 percent during the twelve-month period ending in November 2010.

Comment:  As a result, depository institutions with assets of $40 million or less as of December 31, 2010 are exempt from collecting data in 2011.


Phasing out paper checks for federal benefit payments

According to a final rule issued by the U.S. Department of the Treasury, anyone applying for benefits on or after May 1, 2011, will receive their payments electronically, while those already receiving paper checks will need to switch to direct deposit by March 1, 2013.  Press Release.[endnoteRef:18] [18: http://www.frbservices.org/files/communications/pdf/press/122110_treasury_fms_electronic_payments_news_release.pdf
] 


Comment: People currently receiving benefit payments by paper check: Check recipients must switch to electronic payments before the March 1, 2013 deadline. Switching from checks to direct deposit is fast, easy and free at www.GoDirect.org, by calling the U.S. Treasury Processing Center’s toll-free helpline at 1 (800) 333-1795, or by speaking with a bank or credit union representative.


Final interim rule amending Reg Z

The Board published for comment an interim rule amending Regulation Z.[endnoteRef:19] This interim rule revises the Board’s interim rule published on September 24, 2010, which implemented certain requirements of the Mortgage Disclosure Improvement Act of 2008. The September 2010 interim rule requires creditors who extend consumer credit secured by real property or a dwelling to disclose summary information about interest rates and payment changes in a tabular format. The Board is issuing this interim rule to clarify certain provisions of the September 2010 interim rule. Specifically, this rule clarifies the requirements for adjustable-rate transactions that are ‘‘5/1 ARM’’ loans. It corrects the requirements for interest-only loans to clarify that the disclosures should reflect the date of the interest rate change rather than the date the first payment is due under the new rate. This interim rule also revises the definition of ‘‘negative amortization loans’’ to clarify which transactions are covered by the special disclosure requirements for such loans. [19:  http://edocket.access.gpo.gov/2010/pdf/2010-32534.pdf
] 


Comment: The interim rule is effective January 30, 2011. Compliance with its provisions is optional, however, for transactions for which an application for credit is received by the creditor before October 1, 2011. This interim rule does not change the January 30, 2011 mandatory compliance date of the September 2010 interim rule. Comments on this interim rule must be received on or before February 28, 2011.


CRA definition of “community development” amended

The Agencies issued an amendment to the definition of “community development” used in the CRA regulations. The revised definition allows for favorable consideration for loans, investments, and services by banks and thrifts that directly support, enable or facilitate eligible projects or activities in HUD-approved designated target areas, consistent with the Neighborhood Stabilization Program (NSP). The expanded definition of “community development” is intended to help leverage NSP funds in areas experiencing high foreclosure or vacancy rates and the associated adverse impacts of property deterioration and neighborhood blight.
OTS revises exam handbook on real estate owned & repossessed assets

OTS issued revised Examination Handbook Section 251, Real Estate Owned and Repossessed Assets. The OTS did not include change bars in the margins because the entire section was restructured. The OTS revised the narrative to expand and update discussions in many areas and add some new information:
· Revised the definition of “in-substance foreclosure.”
· Added a reference to the OCC’s Bank Accounting Advisory Series.
· Provided more detail information on costs incurred related to foreclosure activities and holding costs, discussing those that are eligible for capitalization and those that must be expensed as incurred.
· Revised the References section.


Fraudulent e-mail claims to be from FDIC

The FDIC has received numerous reports of a fraudulent e-mail that has the appearance of being sent from the FDIC.

The subject line of the e-mails state: "Account Insurance from FDIC" or "FDIC Insurance." The e-mail tells recipients that their "account has been denied insurance from the Federal Deposit Insurance Corporation due to suspected violations of the Patriot Act." The e-mail goes on to ask recipients to "verify through our IDVerify below," stating that ".information will be checked against a federal government database for identity verification." The e-mail says that it is from "Donald E. Powell, Chairman Emeritus FDIC; John D. Hawke, Jr., Comptroller of the Currency; and Michael E. Bartell, Chief Information Officer."

Comment: This e-mail and associated Web site are fraudulent. Recipients should consider the intent of this e-mail as an attempt to collect personal or confidential information, or to load malicious software onto end users' computers and should not click on the link provided.  The FDIC does not issue unsolicited e-mails to consumers. Financial institutions and consumers should NOT follow the link in the fraudulent e-mail.



PUBLICATIONS, REPORTS, STUDIES, TESTIMONY & SPEECHES


· December CRA HMDA Reporter

The December 2010, CRA HMDA Reporter[endnoteRef:20] is available on the FFIEC Web site.  Articles include:  Changes Coming to HMDA Edit Reports in 2010; Defining HMDA Property Type: Multifamily; Resubmitting HMDA Data; Improved HMDA Data Reporting; The Reporting of Purchased/Repurchased Loans; Changes to 2009 HMDA Disclosure Reports; and How to Report HMDA Data of Institutions Involved in Mergers or Acquisitions of a Branch. [20:  http://www.ffiec.gov/hmda/pdf/10news.pdf
] 



· OCC updates Reg Z examination procedures

The OCC issued examination procedures for Regulation Z incorporating the third stage of changes to Regulation Z that implement the Credit Card Accountability, Responsibility, and Disclosure Act of 2009 (Credit CARD Act) and the Helping Families Save their Home Act (Save Act).  The Credit CARD Act changes became effective August 22, 2010.  Parties subject to the Save Act may continue to follow the Federal Reserve Board's November 20, 2009, interim rule until the mandatory compliance date for the final rule, which is January 1, 2011.  This also rescinds OCC Bulletin 2010-34, dated September 8, 2010.

These substantive changes to Regulation Z

· Add protections for credit card users from unreasonable late payment and other penalty fees;
· Require credit card issuers to reevaluate specified interest rate increases imposed since January 1, 2009; and
· Require that consumers receive notice when their mortgage loan has been sold or transferred.

The OCC electronically incorporated the updated examination procedures to the "Truth in Lending Act" booklet[endnoteRef:21] of the Comptroller's Handbook for Consumer Compliance. [21:  http://www.occ.gov/publications/publications-by-type/comptrollers-handbook/index-comptrollers-handbook.html.
] 



· December 2010 News from FedACH

The December 2010 issue of FedACH[endnoteRef:22] is available with articles including: Bank of Oklahoma; A New Year Brings New Risk Services to FedACH Customers; and Health Care Payments and the ACH. [22: http://www.frbservices.org/files/communications/pdf/fedach/fedachnews3q10.pdf
] 


· FDIC Winter Supervisory Insights
The FDIC’s Winter 2010 Supervisory Insights contains several articles of interest.  “Trust Preferred Securities and the Capital Strength of Banking Organizations” looks closely at the role of these hybrid securities during the financial crisis and highlights the fact that the use of TruPS in tier 1 capital enabled large bank holding companies, as a group, to operate with substantially less loss-absorbing capital than permitted for insured banks.  Data collected and summarized in “Insights from the FDIC’s Credit and Consumer Products/Services Survey” show that institutions are implementing a variety of operational changes, including tightening underwriting standards and making use of third-party providers to offer new and innovative products.  Additionally, this issue focuses on the operations of farm banks, a critical component of the U.S. banking industry.  “Senior Life Settlements:
A Cautionary Tale” explains how the market for these investment options has developed and discusses the significant risks associated with these transactions to financial institutions, investors, and consumers, including the potential for fraud.


· OTS Financial Reporting Bulletin
The OCC has issued its December 2010 edition of Financial Reporting Bulletin.[endnoteRef:23] [23:  http://www.ots.treas.gov/_files/78257.pdf
] 


· FedFocus 
The January 2011 issue of FedFocus[endnoteRef:24] contains articles on the growth of electronic noncash payments, FedTransaction Analyzer to support banks’ risk and compliance processes, and deadlines for setting up electronic federal benefit payments. [24: http://www.frbservices.org/fedfocus/archive_general/general_0111_01.html
] 



· SAR Activity Review—By the Numbers

FinCEN’s semiannual SAR Activity Review—By the Numbers[endnoteRef:25] was released in January 2011. [25: http://www.fincen.gov/news_room/rp/files/sar_by_numb_15.pdf
] 



· FinCEN: Mortgage Loan Fraud SAR Filings

On January 6, 2011, FinCEN issued a report entitled Mortgage Loan Fraud SAR Filings.[endnoteRef:26] [26: http://www.fincen.gov/news_room/rp/files/MLF_Update_3rd_Qtly_10_FINAL.pdf
] 


Comment:  The report shows that SARs characterized by filers as indicating possible mortgage loan fraud (MLF) increased 2 percent to 16,693 in the third quarter of 2010 up from 16,339 MLF SARs in the 2009 third quarter. The report also shows that the total number of SARs for all categories filed during the quarter increased 2 percent to 175,717, up from 172,125 filed in the 2009 third quarter. In all, 9 percent of all SARs filed in the 2010 third quarter indicated MLF as an activity characterization, the same percentage reported in the third quarter of 2009. Further trend analyses and MLF SAR data can be found on FinCEN’s Mortgage Fraud[endnoteRef:27] Web page. [27:  http://www.fincen.gov/mortgagefraud.html
] 



· Fed Beige Book

The Beige Book[endnoteRef:28] is published eight times per year. Each Federal Reserve Bank gathers anecdotal information on current economic conditions in its District through reports from Bank and Branch directors and interviews with key business contacts, economists, market experts, and other sources. The Beige Book summarizes this information by District and sector. [28: http://www.federalreserve.gov/fomc/beigebook/2011/20110112/fullreport20110112.pdf
] 


DODD-FRANK ACT PROPOSED RULEMAKING

Note to the Reader:  Capitol Comments doesn’t usually report on proposed rulemaking because readers can confuse the proposals with final rules; however, an exception will be made with respect to rules proposed because of the Dodd Frank Act.


Proposed rule to establish debit card interchange fee standards and prohibit network exclusivity arrangements and routing restrictions 

The Federal Reserve Board on December 16, 2010, requested comment on a proposed rule[endnoteRef:29] that would establish debit card interchange fee standards and prohibit network exclusivity arrangements and routing restrictions. [29:  http://edocket.access.gpo.gov/2010/pdf/2010-32061.pdf
] 


The Board's proposal would implement the debit card interchange fee and routing provisions of the Dodd-Frank Act. Debit card interchange fees are established by payment card networks and paid by merchants to card issuers for each transaction.

The proposed new Regulation II, Debit-Card Interchange Fees and Routing, would purportedly establish standards for determining whether a debit card interchange fee received by a card issuer is reasonable and proportional to the cost incurred by the issuer for the transaction. These standards would apply to issuers that, together with their affiliates, have assets of $10 billion or more. Certain government-administered payment programs and reloadable general-use prepaid cards would be exempt from the interchange fee limitations.

The Board is requesting comment on two alternative interchange fee standards that would apply to all covered issuers: one based on each issuer's costs, with a safe harbor (initially set at 7 cents per transaction) and a cap (initially set at 12 cents per transaction); and the other a stand-alone cap (initially set at 12 cents per transaction). Under both alternatives, circumvention or evasion of the interchange fee limitations would be prohibited. The Board also is requesting comment on possible frameworks for an adjustment to the interchange fees to reflect certain issuer costs associated with fraud prevention.

If the Board adopts either of these proposed standards in the final rule, the maximum allowable interchange fee received by covered issuers for debit card transactions would be more than 70 percent lower than the 2009 average, once the new rule takes effect on July 21, 2011.

The proposed rule would also prohibit all issuers and networks from restricting the number of networks over which debit card transactions may be processed. The Board is requesting comment on two alternative approaches: one alternative would require at least two unaffiliated networks per debit card, and the other would require at least two unaffiliated networks per debit card for each type of cardholder authorization method (such as signature or PIN). Under both alternatives, the issuers and networks would be prohibited from inhibiting a merchant's ability to direct the routing of debit card transactions over any network that the issuer enabled to process them.

According to the recently released 2010 Federal Reserve payment study, debit card use in the United States now exceeds all other forms of noncash payments and, by number of payments, represents approximately 35 percent of total noncash payments.

Comment: Comments on the proposal are due by February 22, 2011.


Proposed rulemaking on consumer leasing: Reg M and Reg Z

Effective July 21, 2011, the Dodd-Frank Act amends the Consumer Leasing Act (CLA) by increasing the threshold for exempt consumer leases from $25,000 to $50,000. In addition, the Dodd-Frank Act provides that, on or after December 31, 2011, this threshold must be adjusted annually by any annual percentage increase in the Consumer Price Index for Urban Wage Earners and Clerical Workers. Accordingly, the Federal Reserve Board (Board) proposed to make corresponding amendments to Regulation M, which implements the CLA, and to the accompanying staff commentary (75 FedReg 78632).[endnoteRef:30] Because the Dodd-Frank Act also increases the Truth in Lending Act’s threshold for exempt consumer credit transactions from $25,000 to $50,000, the Board proposing similar amendments to Regulation Z (75 FedReg 78632).[endnoteRef:31] [30:  http://edocket.access.gpo.gov/2010/pdf/2010-31530.pdf
]  [31:  http://edocket.access.gpo.gov/2010/pdf/2010-31530.pdf
] 


Comment: Comments must be received on or before February 1, 2011.


Proposed rulemaking on risk-based capital guidelines: market risk

The Agencies are requesting comment on a proposal[endnoteRef:32] to revise their market risk capital rules to modify their scope to better capture positions for which the market risk capital rules are appropriate; reduce procyclicality in market risk capital requirements; enhance the rules’ sensitivity to risks that are not adequately captured under the current regulatory measurement methodologies; and increase transparency through enhanced disclosures. The proposal does not include the methodologies adopted by the Basel Committee on Banking Supervision for calculating the specific risk capital requirements for debt and securitization positions due to their reliance on credit ratings, which is impermissible under the Dodd-Frank Act. The proposal, therefore, retains the current specific risk treatment for these positions until the agencies develop alternative standards of creditworthiness as required by the Act. The proposed rules are substantively the same across the Agencies. [32:  http://edocket.access.gpo.gov/2011/pdf/2010-32189.pdf
] 


Comment: Comments must be received by April 11, 2011.


Proposed rulemaking to amend advanced risk-based capital adequacy standards

The Agencies have jointly issued the a notice of proposed rulemaking[endnoteRef:33] to amend the advanced risk-based capital adequacy standards (advanced approaches rules) to be consistent with certain provisions of the Dodd-Frank Act, and to amend the general risk-based capital rules to provide limited flexibility consistent with section 171(b) of the Act for recognizing the relative risk of certain assets generally not held by depository institutions. [33:  http://edocket.access.gpo.gov/2010/pdf/2010-32190.pdf
] 


Highlights:

· Applies to all banks that use the advanced approaches rules to calculate their risk-based capital requirements.
· Consistent with Section 171 of the Act, replaces the "transitional floors" in the advanced approaches rules with a permanent floor equal to the minimum capital requirement computed using the agencies' general risk-based capital rules.
· Amends the agencies' general risk-based capital rules to allow banks to use the Bank Holding Company capital rules in limited circumstances to determine the capital requirements for low-risk assets not typically held by banks.
· Requests comment on how the proposed rule should be applied to foreign banks in evaluating their capital equivalency in the context of applications to establish branches or make bank or nonbank acquisitions in the United States, and in evaluating capital comparability in the context of foreign bank financial holding company declarations.

Comment: Comments must be received by February 28, 2011.


Selected upcoming federal compliance dates:



01.30.2011	Reg Z[endnoteRef:34] –The interim rule revising the disclosure requirements for closed-end mortgage loans is effective for all applications received on or after January 30, 2011. [34:  http://edocket.access.gpo.gov/2010/pdf/2010-20663.pdf
] 


01.31.2011	Reg. E[endnoteRef:35] – This is the delayed effective date pursuant to H.R. 5502[endnoteRef:36].  The final rules prohibit dormancy, inactivity, and service fees on gift cards unless: (1) the consumer has not used the certificate or card for at least one year; (2) no more than one such fee is charged per month; and (3) the consumer is given clear and conspicuous disclosures about the fees. Expiration dates for funds underlying gift cards must be at least five years after the date of issuance, or five years after the date when funds were last loaded.   [35:  http://edocket.access.gpo.gov/2010/pdf/2010-20154.pdf
]  [36:  http://thomas.loc.gov/cgi-bin/bdquery/z?d111:H.R.5502:
] 


03.15.2011	Nondiscrimination on the Basis of Disability Final Rules[endnoteRef:37] – Effective dates of new ADA requirements for ATMs.[endnoteRef:38] [37:  http://edocket.access.gpo.gov/2010/pdf/2010-21821.pdf
]  [38:  http://www.access-board.gov/ada-aba/final.cfm#a707
] 


04.01.2011	Reg. Z[endnoteRef:39] – Amendment to protect consumers in the mortgage market from unfair or abusive lending practices that can arise from certain loan originator compensation practices. [39: http://www.federalreserve.gov/newsevents/press/bcreg/bcreg20100816d1.pdf
] 


07.01.2011	FDIC Overdraft Payment Supervisory Guidance.[endnoteRef:40]  The FDIC expects that any additional efforts to mitigate risk would be in place by July 1, 2011. [40: http://www.fdic.gov/news/news/financial/2010/fil10081.html
] 


07.21.2011	This is the transfer date when the CFPB will be vested with the consumer protection authorities currently held by the existing federal financial regulators, such as the Federal Reserve and the FDIC.

07.22.2011	Effective date of the repeal of Reg Q’s prohibition on payment of interest on commercial checking accounts.

Comment: Distribute this calendar to your CEO, CFO, Compliance Officer, and Operations Officer.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]
Selected federal compliance dates from the not-so-distant past:

01.03.2011	Official FDIC sign[endnoteRef:41] – New FDIC signs must be posted showing the $250,000 minimum insurance amount. [41: http://www.fdic.gov/regulations/laws/federal/2010/10ruleaug13.pdf
] 


01.01.2011	FACT Act[endnoteRef:42] – Generally require a creditor to provide a consumer with a notice when, based on the consumer’s credit report, the creditor provides credit to the consumer on less favorable terms than it provides to other consumers.  Alternatively, a creditor may provide such a consumer with a free credit score and information about their score. [42:  http://edocket.access.gpo.gov/2010/pdf/E9-30678.pdf
] 


01.01.2011	Reg. Z[endnoteRef:43] – Final rule requiring purchaser or assignee that acquires loan to provide written disclosures within 30 days of sell, transfer or assignment. [43:  http://edocket.access.gpo.gov/2010/pdf/2010-20664.pdf
] 


12.31.2010	Unlimited Coverage for Noninterest-Bearing Transaction Accounts[endnoteRef:44] – This is the expiration date for the TAG program.  However, the Dodd Frank Act extends this program for 2 calendar years and it applies to everyone as part of the standard FDIC coverage. For those who opted in, the original program does expire on this date. NOW and IOLTA customers must receive notice of expiration of TAG program. (On December 29, 2010, the President signed a law giving IOLTAs full coverage also.) [44: http://www.federalregister.gov/articles/2010/11/15/2010-28627/deposit-insurance-regulations-unlimited-coverage-for-noninterestbearing-transaction-accounts
] 


12.31.2010	The federal banking agencies published amendments[endnoteRef:45] to their rules that implement the privacy provisions of the Gramm-Leach-Bliley Act.  The rules require financial institutions to provide initial and annual privacy notices to their customers. The Agencies adopted a model privacy form that financial institutions may rely on as a safe harbor to provide disclosures under the privacy rules. [45:  http://edocket.access.gpo.gov/2009/pdf/E9-27882.pdf
] 


12.10.2010	Final Interagency Appraisal and Evaluation Guidelines[endnoteRef:46] effective. [46:  http://edocket.access.gpo.gov/2010/pdf/2010-30913.pdf
] 


10.01.2010	Reg. Z[endnoteRef:47] – Escrow required on higher priced mortgage loans on manufactured homes. [47:  http://edocket.access.gpo.gov/2008/pdf/E8-16500.pdf
] 


10.01.2010	Reg. DD[endnoteRef:48] – Reg. DD and the official staff commentary amended to address the application of the rule to retail sweep programs and the terminology for overdraft fee disclosures, and to make amendments that conform to the Board’s final Regulation E amendments addressing overdraft services, adopted in November 2009. [48:  http://edocket.access.gpo.gov/2010/pdf/2010-13281.pdf
] 


08.22.2010	Reg. E[endnoteRef:49] -  The final rules prohibit dormancy, inactivity, and service fees on gift cards unless: (1) the consumer has not used the certificate or card for at least one year; (2) no more than one such fee is charged per month; and (3) the consumer is given clear and conspicuous disclosures about the fees. Expiration dates for funds underlying gift cards must be at least five years after the date of issuance, or five years after the date when funds were last loaded.  EFFECTIVE DATE DELAYED TO JANUARY 31, 2011. [49: http://www.federalreserve.gov/newsevents/press/bcreg/bcreg20100323a1.pdf
] 


08.22.2010	Reg. Z[endnoteRef:50] – Federal Reserve Board final rule to protect credit card users from unreasonable late payment and other penalty fees and to require credit card issuers to reconsider interest rate increases imposed since the beginning of 2009. [50: http://www.federalreserve.gov/newsevents/press/bcreg/bcreg20100615a1.pdf
] 


08.02.2010	Daylight Overdraft Posting Rules[endnoteRef:51].  The Federal Reserve Banks will be offering an opt-in, same-day settlement service for certain ACH debit payments through the FedACH service effective August 2, 2010. [51: http://www.federalreserve.gov/newsevents/press/other/other20100621a1.pdf
] 


07.01.2010	Implementing FACT Act Accuracy & Integrity Rules: Deadline July 1, 2010

07.01.2010	Reg. Z[endnoteRef:52] – This is the mandatory compliance date for all provisions of the final rule on open end credit that were not mandatory on February 22, 2010.  Generally, the Fed retained a July 1, 2010 mandatory compliance date for those provisions originally adopted in the January 2009 Regulation Z Rule that are not requirements of the Credit Card Act. [52:  http://edocket.access.gpo.gov/2009/pdf/E8-31185.pdf
] 


07.01.2010	Reg. Z and Reg. AA (Unfair or Deceptive Practices)[endnoteRef:53] – A lender may not consider a credit card payment late unless statement is provided 21 days prior to due date. Requirements on how credit cards payments above minimum are allocated.  Restriction on when credit card rates may change.  Finance charges on previous billing cycles limited.  Security deposits and fees limited. [53:  http://edocket.access.gpo.gov/2009/pdf/E8-31186.pdf
] 


07.01.2010	Reg. E – The final rule limits the ability of a financial institution to assess an overdraft fee for paying ATM and one-time debit card transactions that overdraw a consumer’s account, unless the consumer affirmatively consents, or opts in, to the institution’s payment of overdrafts for these transactions. (Further amendments to Reg. E[endnoteRef:54] and Reg. DD[endnoteRef:55] have been proposed to clarify the initial Reg. E amendments.) [54:  http://edocket.access.gpo.gov/2010/pdf/2010-3720.pdf
]  [55:  http://edocket.access.gpo.gov/2010/pdf/2010-3719.pdf
] 


07.01.2010	FACT Act (Fair and Accurate Credit Transactions Act[endnoteRef:56] –Those furnishing consumer information to a consumer reporting agency must establish reasonable policies and procedures for implementing the guidelines in Appendix E. [56: http://www.ftc.gov/os/2009/07/R611017factafrn.pdf
] 


06.21.2010	Post employee notices[endnoteRef:57] pursuant to Executive Order 13496 [57: http://www.dol.gov/olms/regs/compliance/fact_labor_rights_poster.htm
] 


06.01.2010	Reg. GG (Prohibition on Funding of Unlawful Internet Gambling)[endnoteRef:58].–.  Requires non-exempt participants in designated payment systems to establish and implement written policies and procedures that are reasonably designed to identify and block or otherwise prevent or prohibit unlawful Internet gambling transactions.  Reg GG (Extension of compliance date)[endnoteRef:59] [58: http://www.federalreserve.gov/newsevents/press/bcreg/bcreg20081112a1.pdf
]  [59:  http://edocket.access.gpo.gov/2009/E9-28746.htm
] 


04.01.2010 Reg. Z[endnoteRef:60] – Escrow on higher priced loans (Specifically, 12 CFR 226.35(b)(3)[endnoteRef:61] is effective April 1, 2010.) [60:  http://edocket.access.gpo.gov/2008/pdf/E8-16500.pdf
]  [61:  http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr;sid=54084c95801c7a737f1e9482f547274f;rgn=div2;view=text;node=20080730%3A1.19;idno=12;cc=ecfr;start=1;size=25
] 


03.31.2010	TALF program expires.[endnoteRef:62] [62: http://www.federalreserve.gov/monetarypolicy/20090817a.htm
] 


02.27.2010	Reg. CC[endnoteRef:63] -- These amendments reflect the restructuring of check-processing operations within the Federal Reserve System. Subsequent to these amendments, there will only be a single check-processing region for purposes of Regulation CC and there will no longer be any checks that are nonlocal. [63:  http://edocket.access.gpo.gov/2010/E9-31254.htm
] 


02.22.2010	Reg Z[endnoteRef:64]. – Amendments establish a number of new substantive and disclosure requirements pertaining to open-end consumer credit plans, including credit card accounts.  This is the mandatory compliance date for the portion of § 226.5(a)(2)(iii) regarding use of the term “fixed” and for §§ 226.5(b)(2), 226.7(b)(11), 226.7(b)(12), 226.7(b)(13), 226.9(c)(2)(except for 226.9(c)(2)(iv)(D)), 226.9(e), 226.9(g) (except for 226.9(g)(3)(ii)), 226.9(h),226.10, 226.11(c), 226.16(f), and §§ 226.51-226.58.  The compliance date for all other provision of this final rule is 07.01.2010. [64: http://www.federalreserve.gov/newsevents/press/bcreg/bcreg20100112a1.pdf
] 


02.14.2010	Reg. Z[endnoteRef:65] – Amendments revising the disclosure requirements for private education loan become mandatory. [65: http://www.federalreserve.gov/newsevents/press/bcreg/20090730a.htm
] 


01.19.2010	Reg Z[endnoteRef:66] – The purchaser or assignee that acquires a mortgage loan must provide the required disclosures in writing no later than 30 days after the date on which the loan is sold or otherwise transferred or assigned. (This rule was effective on 11.20.2009, but compliance was optional until 01.19.2010.) [66:  http://edocket.access.gpo.gov/2009/E9-27742.htm
] 


01.01.2010	Reg. X (RESPA)[endnoteRef:67] – GFE and HUD-1 both change.  Fee variance between GFE and HUD-1 limited based on fee type.  Except with change of circumstances and new disclosures (within 3 business days of change), lender is locked into the fees originally disclosed for 10 business days after such disclosure. [67: http://www.hud.gov/offices/hsg/ramh/res/finalrule.pdf
] 


01.01.2010	Reg. DD (Truth-in-Savings)[endnoteRef:68] – Disclose overdraft fees for statement period and YTD on periodic statements.  Balances on automated systems (e.g. ATMs) must not include overdraft protection amount. [68:  http://edocket.access.gpo.gov/2009/pdf/E8-31183.pdf
] 


01.01.2010	Reg. S[endnoteRef:69] – Update the fees to be charged for producing records and takes account of recent advances in electronic document productions. [69:  http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=635f26c4af3e2fe4327fd25ef4cb5638&tpl=/ecfrbrowse/Title12/12cfr219_main_02.tpl
] 



This publication is designed to provide accurate and authoritative information in regard to the subject matter covered. It is provided with the understanding that the publisher is not engaged in the rendering of legal, accounting or other professional advice - from a Declaration of Principles adopted by the American Bar Association and a Committee of Publishers and Associations; All rights reserved; Shannon Phillips Jr., Editor; Oklahoma Edition, copyrighted by Craig Buford, CBAO President and CEO.
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